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U.S. Department of Labor

CASE NO.: 2012-STA-30
IN THE MATTER OF:

THOMAS J. GRAFF

Complainant
v.
CARGO EXPRESS, INC.'
Respondent

APPEARANCES:

PAUL O. TAYLCE, ESQ.

Office of Administrative Law Judges
5100 Village Walk, Suite 200
Covington, LA 70433

(985) 809-5173
(985) 893-7351 (Fax)

http://www.oalj.dol .gov/Decisions/ ALY/ STA/2012/GRAFF_THOMAS ...

Issue Date: 01 April 2013

JIM GOH, ESQ
For The Respondent
Befaore LEE J. ROMEROC, JR.
Administrative Law Judge
DECISION AND ORDER
This proceeding arises under the Surface Transportation
Asslstance Act of 1982, 49 U.S.C. s 31105 (hﬂrein the STRAR or
wct), as amended by the Implementing Recommendations of the 9/11
ommission Act of 2007, Pub. L. No. 110-53, and t]e regulations
promulgated thereunder at 29 C.F.R. Part 19785. The q?:&
“rrhibit“ ccvered employers from discharging or otherwise
discriminating against employees who have engaged ‘n certain
protected activities with regard to their terms and conditions
of employment.
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Complainant received a letter of concern in February 2010
about his mileage driven. (Tr. 345; RX-5, p. 1).

On April 19, 2010, Complainant’s truck had a cooclant leak
which required Complainant to ™“limp” into Respondent’s shop.
(Tr. 346; RX-3, p. 11). On May 14, 2010, Complainant’s truck
was 1in a shop in Indianapolis, Indiana for wvibration. He was
down for four days and dispatched on May 18, 2010. (Tr. 346-
347; RX-3, p. 13). From May 4, 2010 to May 7, 2010, Complainant

was on “off time” which was approved by Mr. Ball. (Tr. 347-
348). From May 1, 2010 to May 3, 2010, he drove locally. (Tr.
348) . RX-17, p. 10 documents four 1local runs performed by

Complainant. (Tr. 348; RX-17, p. 10).

Complainant typically drove 600 miles in a day. He
estimated that he lost 3,000 miles of dispatches while waiting
for repalirs in Indianapolis. When he had a breakdown, he would
contact Mr. Ball and recelive 1nstructions. (Tr. 349). He
experienced excessive breakdowns with Respondent. His truck’s
odometer showed 630,000 iles. While employed Dby other

employers, he did not experience compressor breakdowns or the
type of transmission problems he experienced with Respondent.
(Tr. 350).

On May 27, 2010, Complainant completed a repair order for
an air leak. His air pressure lost 35 to 40 pounds within an
hour. He was down for three days. (Tr. 50-331; R¥X-3, p. 15).
During that time, Complainant stayed in a hotel in Boise, Idaho.
Respondent would not allow him to stay in his truck while it was
being repaired. (Tr. 351-352).

On May 27, 2010, Complainant spoke with Mr. Zahm, Mr.
Enthony, Mr. Ball and Mr. Switzer in the office about Respondent
buying “breeze way screens,” which would allow fresh air into

the windows preventing the trucks from having to idle. (Tr.
352-353). In early May, Mr. Switzer had sent out a Qualcomm
message regarding excessive 1dle times. Complainant bhelieved
the screens could save Respondent money. (Tr. 353).

Complainant called Mr. Switzer to inform him about the screens.
On May 27, 2010, he approached Mr. Switzer, who told him to
speak to Mr. Zahm. Complainant then told Mr. Zahm about the
screens. Complainant claims he was not trying to sell the
screens, but the manufacturer was trying to put together a deal
for Respondent. (Tr. 354). Mr. Zahm's response was “why the F”
should he do that. Complainant testified this upset him so he

5 of 79 4/3/2013 10:56 AM



GRAFF_THOMAS J v_CARGO_EXPRESS_INCDEN_2012STA0003...

left. di

(Tr.

turned around and He

Mr. Zahm's behavior.

had
Ball
phone

a cell
and Mr.
number

Complainant
Respondent (Mr.
provided his cell
(Tr. 35¢).

Mr
on to

Ball
tell

on Ma

y 28,
in the

2010,

late afterno:

d not
355).

http://www.oalj.dol .gov/Decisions/ ALY/ STA/2012/GRAFF_THOMAS ...

speak to

fam

,hu e and communicated with
itzer by cell phone. He

tc Pec::nden£ when he was hired.

=

ekt
LYy

ready

called
him

Complainant
his truck was

phone
and to

give him a dispatch for May 29, 2010, to the St. Louis, Missouri
area. (Tr. 357-358). RX-3, p. 15 showed Complainant’s truck
was ready on May 29, 2010. (Tr. 357; RX-3, p. 15). On May 29,

2010, Complainant performed an
up the trailer load and uugan
the trip, Complainant notic
139 psi and 110 He notif
agreed 1t would okay to
pressure.

He noticed

T:. =7

be
oe

an alr leak

Lﬂquﬂﬂt d PD““’nant repalr the

zed Co
(Tr.

authori to

JI_.Z 'I_]__ S .

Jo

his
ed the

Complainant delivered the
and o0i]

an

inspection of the truck, J_bked
trip. Within a hours o

alr gauges uctuating

four

Low

= h

-ﬁnﬁ I =y=1
Lelbwesse

ied Mr. Anthony. (Tr. 58) . They
drive, but to kes an eye on the

Missourl.
area and
Respondent
in St.

Fe
the
r. 59) .
Kenworth dealer

load to
leak at

l=aks. (T
to the

ntcn,
turbo

Complainant spoke to the service writer at Kenworth. He
did not believe ;eapﬁndent called previously. Complainant
explained that his air gauges were fluctuating from 130 pounds
to 105 pounds on a “regular cyc;e.” (Tr. 360). The ccmpreeeﬁr
cycle was running every two to three Hinutec rather than every
15 to 30 minutes. (Tr. 360—361) Complainant testified he was

leaks and audi
an audible air
i““ue. (Tr. 361-362).
render the service |
brakes enga
the unit. (Tr.

trained on air
major
could
emergency

knife of

to

On June 1, 2010, the serva
leak-noticed drop of 30 psi

Respondent tﬁ'd Complainant to
363) . Complainant checked
when Mr. Ball called to «r Ccrt
dispatched. (Tr. 363-3¢6
truck, the air gauges
had not been | 1y
the Kenw

orth
that there

had to air in

6 of 79

into

leaks. (Tr. He

e a1l

;eak could potentially cause a

A drastic drop in alr pressure

23 1neffective and cause the
could cause a Jack

ce writer noted “inspect for air
” (Tr. 362, CX-6, P 2) .
go to Kenworth for service (Tr.
a motel until late aftﬂrnﬁﬁn
the truck had been repaired and
When Complainant arrived at the

He opined that the
truck haj been Nc?ﬂj

Zero. truck

The

the Systen: tu move the ?eh_b

4/3/2013 10:56 AM



GRAFF_THOMAS J v_CARGO_EXPRESS_INCDEN_2012STA0003...

http://www.oalj.dol .gov/Decisions/ ALY/ STA/2012/GRAFF_THOMAS ...
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On June Z, 2010, Mr Schlegel, Respondent’s owner,
contacted Complainant through a Qualcomm message (Tr. 372; CX-
1, p. 8€). The message stated, “The ftruck has been repaired. A
leaking turbo actuator 1s not a safety issue. If you do not
wish to drive the truck back to Boise let’s say so now and I711
send a recovery driver. Otherwise, guilt the nonsense and let’s
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asked if his termination was related to his performance or
raising safety issues, Dbut Mr. Switzer refused to answer.
Complainant asked 1f 1t was because of the safety ilssuss he
raised. Thereafter, Complainant returned to his truck to gather
the rest of his Dbelongings. (Tr. 381). He also took
photographs of the o0il leak. (Tr. 382-383; CX-2). Complainant
identified the turbo in the photographs. (Tr. 383-384; CX-2).
He also identified the frame rail, which runs the length of the
truck. A Dblack material was located on the frame rail, which
Complainant identified as o0il. He identified an orange area as
the exhaust section of the turbo, with o0il also present on that
area. (Tr. 384; C¥x-2). He identified the air 1lines, and
testified that air lines will run under pressure. (Tr. 384-385;
CX-2). He identified wires as part of the electrical system.
01l was present on the wires. Complainant believed this was

of The turbo exhaust area was red.
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e
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40
=
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=y
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=
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Complainant 1s not a mechanic, and he does not have an
training as a mechani ( €-387). His knowledge of truck
comes from experienc ¢ not know exactly how a turb
worked. He refused to drive the truck because he knew the air
and o1l leaks were dangerous and a violation of the Federal
Motor Carrier Safety regulations. (Tr. 387). He felt it was
unsafe to drive the truck, but he drove it because he believed
his job was threatened. (Tr. 388).

W

C.
e

oot

W

Complainant testified that he received a lette 1
January miles at the end of February. (Tr. 388; RX-5, p. 1).
He discussed the letter with Mr. Ball. (Tr. 388 a
informed Complainant that discussing the mileage
formality, and he understood Complainant’s truck had been in the
shop. 2010 was a bad vyear for the trucking industry.
Complainant stated he never refused a load that was dispatched
to him by Respondent. (Tr. 389). When Complainant receis
second letter of concern about his February 2010 miles he
believed he talked to Mr. Ball by telephone, who ass
Complainant not to worry because he had truck issues. (Tr

90; RX-5, p. 2). Complainant explained that the op:
room was busy and there was no time for “chit chat” with the
drivers. (Tr. 391). When Complainant received his third letter
of concern about his March 2010 miles, he was not sure whether
he talked to Mr. Ball. (Tr. 391; RX-5, p. 3). Mr. Bzall never
called him to come in and discuss the mileage er. Mr. Ball
knew about Complainant’s breakdowns and re through the
Qualcomm system and by phone. (Tr. 391).
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that as a remedy he wants
back pay, punit damages
orney’s fees and costs and for
from his employment

for May 9,

did at

cel

ive

took a load
On May 23, 2010,
truck including a
in the system when
trans cooler,

(Tr. 400, RX-

_____ he

(Tr. 400).
es with his
d air leaks
replaced the
sets of brakes.

fluctuating from 110 to 130

from 105/115 to 125/130
Respcndent,

St. Louis

Complainant detected an z2ir leazk.

problem to

en route to

10 -
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401-402). He delivered the
He brought the truck to
(Tr. 402). R write-up
air leak was 30 psi when the
leak in the turbo area. (Tr.
acknowledged that Kenworth
determined “no further leaks
6, p. 2). The second issue
leak anj an o0ll leak at the
Complainant
Was cated at the turbo
Kenwcrth inspected the turbo
actuator was
mention of an oil leszk. (Tr.
Complainant test
Respondent’s
J'n!
FKenwc
issue. (T
continued to i
408) . 2y
2010.
hazard.
catastrophe 1f
contend that
commission.
cannot S
the four ai
(Tr. 409-410
significant

shop
rr%h dealer had

air
was

an
air leaks
He stated if
ely driven.

leaks, Dbut

the
be

af
r
) .

when he drove Lo
Louis. (Tr. 410). As of 5:
notified Kenworth no
411) . Kenworth fixed the
actuator. (Tr. 413,; CX-6).
authorize the repair of the
June 2, 2010, the air gauge
the truck and allowed it to
engage and the air
Complainant got the
the brakes w

atre ]

B

had no
(Tr.

Complainant

to June 7, 2010.

11 of 79

ified that
foreman. (T

Complainant testified that Kelly
found the oil

(Tr.
not the
Complainant denied that the
St.

p.m.
repalirs

00
further
leaks,
Complainant
additi
was
idle
pressure to
truck moving.
ould not release.

load to

Kenworth
completed at
engine
-403; CX-6, p.
found

were

402

was
turbo
informed Respondent that the
actuator.
for
leaking air at the S
405-406;

406 407) .
l=ak
installed

Mo L LT W Tl

require

air

409) .

communications
415-416) .

11

the

he
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Louls without incident.
Louis on June 1, 2010.
worth indicated that the
was off and there was an oill
1). Complainant
repaired two leaks and
d.” (Tr. 403-404; CX-
actuator with an air
(Tr. 404; CX-6, p. 2).
alr leak and oil leak
404-405; C%-1, p.

St.
of St.

and
detecte
turbo
area.

a4
A

[ O:)'

finding that the
There 1s no

(Tr.

with Kelly
However, in
informed him
not a salfety
Complainant he
was a safety problem. (Tr.
on the truck in February

discussion
406) .

Pecora
leak was

had no
r.

alr or oil leak 1s a safety
red there 1s a potential fo

o

not addressed. He does no
the truck be put out o
leak is significant, the tru
Kenworth repaired three of
at the turbo actuator.
alr leaks more
than when he St.
1, 2010, Respondent
authﬁ'izej. (Tr.
but did not repair the turbo
wanted Respondent to

leak. (Tr. 413). On
Complainant started
compressor to
r. 414-415).
at an unsafe

o

1C K

l=ak
were
Louls left
on Junes

wers

onal
at zero.
which caused the
build up. (T
It th@ Was
(Tr.

(S I

3) .

H'U.

with Mr. Zahm from May 29
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In the
to dinspectors
air and oil leaks.
to be taken out o
truck did not m

OMPressor was keeping
duyuf't on, Complainant
taking a truck out of
Safety regulations.
under the hood for oil
Complainant a“f'y the brakes.
inspectors to ¢ under the
were very busy.
421) . Complainant was
incident. (Tr. 422).

early afternoon
at the
(Tr.

the
up

able

Complainant stated he
driven trucks with air leaks.
time driver, but received no
aware of the 10,000 1ile
consequence of
of benefits, (Tr. 423).
met the mileage reguirement
letters of concern/warnings
maintain 10, 000
miles
paid vacation. (Tr.
that Complainant meet
problem. (Tr. 425-436;
early 2010 regarding a
receiving a second letter of
with Mr. Ball on the
telephone about the third
did not discuss the mileage
that the truck had
Ball told Complainant he
Complainant did not rece
or May 2010. (Tr. 428-429;

In

IN=X:]

leaves of

were
124-425;
with

"“Qﬂn

Nl v

Mr. Anthony Mr. Ball
confrontation between
he did not

“asshole.” (Tr. 430).

tell
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Complainant

has

not meeting the

RX-5).
letter

in the

understood the
ive an
EX-2

on Junes 7,
Forstall,
416-417

The
out-of
with the
stated he
under

Missourl

) .

They
(Tr.
hooc
initiated the
make it

reguirement.

10,000 mile
his
only
stated
per month.”
absence, m
RX-
hi

concern
telephone.

letter
reguirements.
shop

up

).

and
Complainant and Mr.
Mr.

12

-servi

o (D

i

s dispatcher to
Complainant met
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Complainant talked
scale about the
wanted the truck

2010,
weligh
Complainant
spectors
criteria b
ak. (Tr.
kn the
the Federa; Motor
inspectors did not
had the truck idle
420) . Complainant asked the
but they refused because they
inspection. (Tr.
back to Bolse without

determingd that the

ecalt

in:
the
In his

ce
air lea
did not

The

and has
full-

reguirement S
months of employment, he
times. (Tr. 424). The
that driver t
The only exceptions to low
dical problems and authorized
). The letters also requested
discuss the
with Mr. Ball in
concern. (Tr. 426). Lfter
in March 2010, he spoke
ke to Mr. Ball on the

of concern. (Tr. 427). They
Complainant explained
freight was slow. Mr.
situation. (Tr. 428).
ver’s manual ] oril

nine
three
the

and

dated dri

Mr. Switzer

Zahm.

Ball that Mr.
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Complainant had raised
the past. (Tr. 430).
Amarillo, Texas, when the
pour out and a loss of air
which was a hazard.
Respondent
Complainant wa:
for repair. (Tr. 432).
a flat tire, which was a
repalired by Respondent. On
about Re: ™3 guys
He received no
(Tr. 433).

new

fired or

l,|_'|_]_

uurr:'_a nant reported a vib

on May 14, 2010. He
433; ERX-14). He was
vibration. Mr. Ball

dealer in South Bend,
the vibration was only
recommended repairs to
repalr” was performed.

to Boilse, Idaho,
of the partial repair.

did not
not di

the
(Tr.

(Tr.

When Complainant

stated he had had enough of the

Complainant testified that
used the
aggressive
company

his job when Mr. Zahm
viewed Mr. Zahm as
he was not setting the
omplainant tect_:;er he
un;ess he was out o
the company had a "I
rarely turned down loads. (T

h
o =

Complainant
after his termination for
he could not fford to
disparaging comments about Mr

13 of 79

While

are
discipline for

=1=3

0 h

C_'
a_;:“ﬂj him
Indiana.
partially
transmi
435-43¢) .

r.

safety
In February
engine
pressure.
) He
ccmpresscr
in uhattanfrga,
safety
March 17,
the
reporting the

ration

and did not refuse
436-437) .

encountered the
patch repairs.

he

w F fr
heated and arrogant.
upe

was
iving hours,
dispatch” sy

t take the
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with Respondent in
Complainant was in
causing oil to
would not run,
Respondent, and
(Tr. 431' RX-12).
for reporting the need
ssee, he had
155 The flat tire was
2010, Complainant noted
jrﬂatﬂﬂt " (Tr. 432; RX-13).
need for repair.

concerns
2010,
blew a seal,
His truck
reported to
in ta;;ed
ined
Tennessee

1ssue.

truck transmission
driving the truck. (Tr.
for reporting the truck
truck to a Kenworth
Complainant stated
(Tr. 435). Kenworth
but only a “patch
drove the truck back
the truck because

in his
“afu
lined

(Tr. 434).
fixed.

Seiun,
He

to drive

in June 2010, he

(Tr. 437).

alr leaks

did not
word.

he would los

437-438) . H
He state

438)

fear
(Tr.

S GRN ]

for a law suit. (Tr.
turn down loa
He stat:
439) . H

not abkle to
fatigued or
stem. (T

ds

r.

[ ST )]

140) .

13

treatment
lf-worth, because
ever made any

4/3/2013 10:56 AM



GRAFF_THOMAS J v_CARGO_EXPRESS_INCDEN_2012STA0003...

rect
he was
usual.
out to
several

On re-di
fluctuation as
frequent than
air to bleed
occur within

It

zero; 1t

Dennis Schlegel

l'_.l)

pondent
director
)y the

i1ce-President.
for the compa
55). His
In 2010, thﬂlﬂ wer

ondent. The
Bonnie both had
Schlegel did not have
converted into a
oat around and usse
In 2010,

Re

L]

priv

use
nursing
whateve

heao

e T
w9

time.”

drivers. (Tr. 57).
Mr. Schle has never

a delivery
reguired.

Pprcximate;y
jorth tru

Rr. uh_ugﬂ;
Stem that
energy from the

into the to
which

—

1 -

t

the
ver,
Cummins
th@ oMpressor

u') .

turbo
during
representative

T

How

Wiz

that =2

from
(Tr.
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hours. (T

5 called as

ror

and truck dealershiy

operates o
exhaust tu
increase

he

the

examination,
driving the
would normally
Wwas

r.

(T

ny,

grandson

an adverse

r
company:
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stated the air
t. Louis was more
everal days for
he out to

lainant

to

take
for

Comp

truck S

v

bleed

T in

unus
442) .

sual

!

w L

itness.
14 or
the
Steve
54) .
he w

15

company.
Ball,
His

r.
but

O '

anj
Mr.

Zahm
2010,

his g ice because 1t had
station. (Tr. 56-57). He would

r

one-half of
The
ct;:iej that the

conomy.
the engine.

1nfcrmed
turbo
the

desk and

at the
to 110

phone

ved approximately 100

Resp unjﬂnt’c __eet was
truck engines were equipped

=1

turbo is part of
exhaust. The
the flow o

the
increase

power. The turbo increases
trucks in climbing hills. The
(Tr. 358) The turbo runs

The turbo
activated

39) .

which

(Tr. 58-
o actuator, 15

bh_uge_ es ied the air flow fI“H the compressor

proper working order.
ition, Mr. Schlegel
him that the

actuator u_Lk;ng
source of air that

air
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system of tanks which

actuator. (Tr. 60-61).
leak air, and “there are
time.” (Tr.

ITeeds

Mr.

Mr.
air supply from the
disconnects, the brakes
know multiple air
Tractor air have
heard. (Tr.

if leaks

ondent has a
63) . He would
would have the
required on all audible
familiar with the
”ehic;e Safety Assoc
trucks citej
audib;e leaks.
actuator and
brakes. A
brakes.
rod.”

investigate
air leak
air

D:LQ

Thé
64y .

Mr. Schlegel
turbo o truck was
repalrs that are not nece
$d,uuu.DD to replace the

have repairs done
and esasi
repalrs

h
—
=
)}

Complainant’s
Qualcomm system pro
the driver. Respo
ress. (Tr. 66). ke

The
for
Exp
Most of
After work
ExXpress.
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tlabt l tu

leaks,

out-of-servi
iation
Department
cCompressor

ear to
until

Schleag

audible

the

activate.

would pro
and

sp maintenanc
certain management responsil
e audible
patched

;eakd

a

that
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brakes, alr suspension and
el stated that all systems

air on a tractor all the

“glad hand” connects to the
trai;er. If the “glad hand”

(Tr. &2). He did not
duce the
sometimes those

& department. Mr.
pilities with Rob Zahm. (_
= (Tr. 63-64). He
. Repairs are not
). He was somewhat
the Commercial
recall whether his
Transportation (DOT) for any
into the turbo
to release the

the emergency
the term “push

7 =

could
familiar

activate
with

te:t_fied that after
replaced.
s3ary
tULM:
in Respondent’s
warranty

the parfe.
truck 1s in the Respo

with a Qualcomm 7S
communication capability
the system with Navajo

is an agent for Navajo Express.
booked through Navajo Express.
drivers communicate with Navajo

15

4/3/2013 10:56 AM



GRAFF_THOMAS J v_CARGO_EXPRESS_INCDEN_2012STA0003...

http://www.oalj.dol .gov/Decisions/ ALY/ STA/2012/GRAFF_THOMAS ...

CX-1 is a summary of the messages sent to and from vehicle
11150, which was Complainant’s vehicle (Tr. 68). “From: 11150
(2005 KW T-600)” indicated from where the message originated.
“To: ICCINT (ICC Integration)” was the general mailbox that
received the message. (Tr. 68; CX-1, p. 3) Mr. Schlegel, Mr.

Ball and the

comm Syﬂtﬁm. Di
the ‘“ua comm Sy

directions and

(Tr. ©69).

Zahm, Mr.
Qual
through
given

system.

stem

Cn
that he
p. 5).
responded.
an “abnormal
breakdowns against the dri
requirements. (Tr. 70-71).
sent a messa _ndicat_ng the
inflating. (Tr. 71;
“Check dinto the shop.” (Tr.
testified that air bags are
71 . He stated, “IL the
tractor will settle down
unusual amount of pressure
uncertain whether this

January 22, 2010,

was delayed getting

George Ryan, the
(Tr. ©9-70,; C:

x—]_r
amount of

Jge

air

spatchers
or
delivery

time,

vers

CX-1, p.

He

dispatchers
rould

W

over the

Complainant
his
brezakdown

rrr
in
'v' I

alrbags
8y .

o

71;
powered
bags
testified that this

on

jould cause the

to the
drivers
are
comm

all had
communicate
te;ephcne.
through

rTivers

L

the Qual

truck started (Tr 69; CX-1,

clerk for Navajo Express
e) . If vehicles breakdown for
Respondent does not hold the
terms of meeting their mileage

January 23, 2010, Complainant
on the rear axle were not

Mr. Ryan responded stating,

CX-1, p. 9. Mr Schlegel
by the air compressor. (Tr.

deflated, the

rear of the
would put an
but he was

are

the drive train,

load to shift.

On February 10, 2010, Complainant sent a message indicating
that he blew an o0il seal and had no alr pressure. (Tr. 72; CX-
1, p. 10). Mr. Ball responded, asking Complainant where he was
in Amarillo. (Tr. 72-73; CX-1, p. 12). Mr. Schlegel identified
CX-3 as a repair order for a main seal on the compressor of
Complainant’s truck on February 10, 2010. The repalr was
completed on February 11, 2010. (Tr. 73-74; CX-3) The

repalr order
(Tr. 75; CX-3). Mr.
compressor is pr_y_uwat c,
repalr that was not ne
Ccmp;ainant’°
4). Mr. 5cC

air compressor

e

LAoiy= 4

7=

not the
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indicated that the

cessary.
truck required a

:au_t O

16

ail

flat tire

r compressor had a hole in
hole in an air
would not authorize a
On February 14, 2010,

repalir. (Tr. 75; CX-
W tJHD due to

a hol in an
the driver. (Tr. 75

(]

G) .
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On ARpril 1, 2010,
80-81; :?—1, p. 31).
tajﬂ that
Mr.

belts
(Tr.

(Tr.
fluctuating vol
gl; CX-1, p. 2).

responsible fcr checking

pre-check of the vehicles.

Cn Ap
a cool
would
morning.

11l g, 2010,

leak on his

‘sep wWwater on
(

On Hay 14, 2010,
e repc vibration
;HCLeaCDj in intensity at higher
2 also reported some Tibratifn“
P. Mr. Schlegel
good job of reporting
] son-in-law
in the water.” (Tr. 82;
something was wrong with

u' TN :
Pkt
\_,f;_l 7

the

reporte j that he was not near
then directed to anianapc;ie,
53-57). Mr. Schlegel
the truck to Indianapolis

believed was what a good dri

lathgl
ver

on
Kenworth

- - —~r

e VA_E).

May 13, 2010, Compl
shop in Indianapolis,
Coolant was found
normal. (Tr. 76-77 CX-5)
tlan smission flui
W1 be damage gears
overheating 1s severe, the
ifie that

77)

wil 11

Schlegel :
catastrophic. (Tr. The
separate from the transmission
order stated, “Customer does
transmission at this time.
together to get back to their
5). Mr. Schlegel

to do a temporary repalr
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Complainant reported a

could have

el testified that

and connecti
g1).

Schleco

Complainant
assigned truck.
ck
0) . Mr.

it and che

Complainant
started at 30

speeds.

ined that
with

engine

Kenworth

feel “a_u driving the truck.
Complainant was directed to a
Indiana, for repair. (T

r. 82;
Socuth Bend,
Indiana.

should do.

ainant’s
Indiana,
in the
Transmission

ool. If the
in
vehicle will not opesrate.
transmissi
transmission
fluid. (T

They
shop
assumed that the
on the transmi
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Complainant reported an alternator issue.
problem

with
been related to

ons as

complaining
Complainant indicated
the Boise shop the next
opined that

sent a message

into

(Tr. B80).

vibration 1issue.
per hour and
sl=T=Y (Tr. 81; CX-1, 45) .
in idle. (Tr. 81- CX-
Complainant was
truck. (Tr.

reported a

82,
doing a
52). Mr.

while

his

lainant 1f he was “totally dead
p. 50). Complainant reported

drive did not

(Tr.

line, and he

g2; CX-1, p. 51).
dealer in South Bend,

52). Complainant
Indiana, and he was
(Tr. 2-63; CX-1, pp.
Ccmp;ainant worked to get
than having it towed, which he
{(Tr. 83).

e

uf_l, -::Io

truck was put into the
due to vibration. (Tr.
transmission, which 1s not
coolant the
transmission overheats, there

the transmis: the
Mr.
failure is rarely
coolant should be
78) . The repair
remove  main

keeps

on

r.

not want to

Just want the unit Dbac
for repairs.” (Tr. 78; CX

mechanical department ele

ssion so that it co
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transported back
coolant was not replaced

On May
gauge on the
the shop in
Complainant also
hot. (Tr. 84; CX-1, p.
out of on the
present a ty hazard to
far enough onto the
Complainant continued to
assigned truck. (Tr. 85-
indicated he had to pull
(TI. OL' CX- T4y . Mr

20, 2010,
transmission was
Indianapolis.

71) .

8¢y

his ;cw 1les. (Tr. 86—
to the Qualcomm system,
respect to overseeing the

Mr. Schlegel noted
on June 1, 2010. (Tr.
1, 2010, Complainant reported
drive the truck for safety
p. 80). Mr. Schlegel
to a breakdown, but he
to failure of the

QOF_0QC .
o f—oZy

lead
Schlegel 1inconsistently
could cause the turbo tu
turbo fails due to an oil
power. (Tr. 91).

On June 2, 2010,
had a significant air
area. (Tr. 91-93; CX-1,

st

Schlegel testifiec uumpLa_nant
believe the Kenworth

repalired the truck.
reported that the truck

to Bolse. (Tr. 94). Mr.
stated that the customer

had

wWas
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highway
other
shounlder

S
given an 2
o]
U

-rel

fail.
leak,

Complainant reported that the
running hot after the truck

reported that the
Mr.
due tu a

repcrt transmission
"1< _1
oOvVer tu allow

== L

the
malintenance

Complainant reported an air and oil
cx-1, p.
he

the

Complainant reported to Mr
and o0il
84—

leak
85) . During his
informed Mr.
dealership I _
The Kenworth shop foreman was contacted and
been repaired and
Schlegel noted that the repair invoic:
advi

18

had no
ated reasons.
testified that a s¢
did not
turh”
fied that a

—_ =N

bhbelileve

L N e Vi
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facility. (Tr. 78). The
of the leazk. (Tr. 78-79; CX-

was a temporary repalr to the
could be driven back to
The vehicle was
in Indianapolis,
not Complainant’s

temperature
was in
(Tr. 83-64; Cx-1, p. c9) .
transmission temperature
Schlegel opined that a vehicle
hot transmission could
vehicles if it 1is not pulled
of the highway. (Tr. 85)
problems with his
73-74) . Complainant

tranqmieeicn to cool
he
he exp;a_ned the reasons
He stated that he has access
“buck stops with him” with
of equipment. (Txr. 87).

.

[

thﬂ

bha ] "Q'Q._j

leak
pm on June
refuse to
Cx-1,
lead
could

76). At

choice

6:21
but to
(Tr. B89-90;

J 0il 'Qak can
that an air leak
Je;ceit_ n, Mr.
significant air leak
90). He added, if the
truck will lose Sijn_ficant

During his

(Tr.

Ball that he
truck at the turbo
deposition, Mr.
that he did not
had properl

on his

Ball

in St. Louls

safe to return

Was

the repairs,

sed of
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turbo charger and advised the

air at the waste gate seal.”
further leaks were detect

told the turbo actuator

customer the
1 The MV
ed. M
eak was

r.
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actuator was

was replaced,
testified that
it was safe to

leaking
and no
he was

drive

3
Schle

mincL anj

valve

Q

the truck. (Tr. 96; CX-6, p. 2). Mr. Schl ege; directed the
truck be sent back to the shop on June 2, 2010. (T 97-98).

Hr. Schlegel sent a message
indicating that the truck had b
safety 1ssue presented by the lea

drive
(Tr. cx-1

Complainant to
recovery driver
should report o0il leaks, but
issue depends on where the lea
aware of DOT regulation 396.5
“free of 01l leaks.” (Tr.
does expect a driver
regul at ons, but in
opined that DOT regulation 396.
basis. (Tr. 101). He testi]
not placed out-o
not in violation o

—3ervice,

- Ty T

LA L

Mr. Schlegel Xxpected
to Bolse because the actuator
described the “back and fcrth”

;tlrn, Er. Schlegel
little things. 103) .
told not to

e

N

orted to
stuf£” and

Ball

Mr. rep Mr.
trying to “sell s

told Mr. Ball to tell Bob
about ending the class action
did not know Complainant was
the class action lawsuit was
105-106) . Mr. Schlegel
prepared related to the
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drive

CH-15 reflects the
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pay scale as of January 1, 2011 at 40 cents per mile. (Tr.

109; CX-15). C“mpLainant was paid UE the mile. (Tr. 108). CX-
16, pp. 2-3 defines 11-time drivers (Tr. 108-109; CX-16, pp.
2=-3) . Full-time jl_?e'c must abh_uve 10,000 miles per month.
(CX-16, pp. 2-3). The policy notes that employees who fail to
achieve 10,000 miles per month would receive a warning letter

and be in Jeopardy of
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CX-7 is a May 2010 letter prepared on June 3, 2010, stating
that Complainant needed improvement. Respondent prepared these
letters in the regular course of business. Employees produced
source documents which were used to determine whether a letter
should be 1ssued. (Tr. 178; CX-7). The letter listed each
supervisor, the drivers who needed improvement, the number of
months the drivers failed to achieve 10,000 miles and the
average miles achieved for those months. (Tr. 179-180; CX-7).
The abbreviation “NB” indicated that the driver was not
receiving benefits. Mr. Zahm was unsure what the abbreviation

“B/PL” indicated. Complainant had two concerns and a warning in
March 2010. (Tr. 180; CX-7). RX-17 shows Complainant drove
11,205 miles 1in April 2010. (Tr. 181; EX-17). Mr. Zahm
classified Complainant’s improvement in April 2010 as an anomal

because

Complainant was not consistently

Y
2 AOAON M
exceeding 10,000 miles
=

per month. (Tr. 1681-182). In May 2010, Complainant drove 6,954
miles. (Tr. 182; R¥X-17). Mr. Zahm did not know 1if
Complainant’s truck was in the shop in May 2010. (Tr. 182).

Mr. Zahm believed the May 2010 letter was written on June
3, 2010. (Tr. 183; CX-7). No other drivers were discharged for
low miles while Complainant was employed. (Tr. 183-184). The
letter was prepared by Alicia, Mr. Zahm’s wife. (Tr. 184; CX-
7). The letter indicates that Complainant drove 9,281 miles in
May 2010. (CH-=T) .

The parties stipulated that no other drivers were
discharged for low miles while Complainant was employed. (Tr.

184) . Protocol

required that Alicia

Complainant in June regarding his
had the ultimate responsibility of deciding how to proceed from

issue

a warning letter to
in May, but Mr. Zahm

there. Respondent’s turnover is approximately 100 people per
vear. (Tr. 185).

Troy Tolson took leave due to medical issues. (Tr. 187-
188). Mr. Tolson drove 9,379 miles in June 2010, 3,536 miles in
July 2010, 6,659 miles in August 2010, approximately 8,800 miles
in September 2010 and approximately 9,500 miles in October 2010.
(Tr. 188; RX-18, P. 2). Mr. Tolson was fired for ©poor
performance. (RX-18, p. 1).

Respondent used a computer program called Rand McNally to
calculate drivers’ mileage. (Tr. 186-189). There are a number
of factors that determine mileage, including whether a driver
has turned down loads and the availability of dispatches. Mr.
Zahm did not know if Complainant ever turned down loads. (Tr.

189) .
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Mr. Zahm testified that “poor performance” refers to low
miles and late loads, with low miles being the biggest factor.
(Tr. 95-19¢) . Mr. Zahm made the decision to fire Mr. Griffith,

Mr. Johnson and Mr.

Theron Peters was fired for “service issues,” which Mr.
Zahm testified referred to late loads. (Tr. 197; RX-22) Mr.
Zahm did not believe Mr. Peters was fired for low miles. (Tr.
97) . William Panzeri was fired 1 October 2008 for driving

gQ-.
oy,

6,000 mi 1
Zahm that
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Lettels, which instruct them to speak to their dispatchers.
(Tr. 99 . Mr Zahm did not handle breakdowns. (Tr. 99-200).
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